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RECOMMENDATION FOR DISPOSITIONRECOMMENDATION FOR DISPOSITION

APPEARANCESAPPEARANCES

WITNESS A, president, and WITNESS B, secretary-treasurer, attended

the hearing on behalf of the APPLICANT (hereinafter referred to as the

"applicant").

SYNOPSISSYNOPSIS

This cause came on to be heard following the applicant filing a

letter requesting a hearing to appeal the denial by the Illinois

Department of Revenue (hereinafter the "Department") of its request for

renewal of exemption from Retailers' Occupation Tax and related taxes.

This disallowance of the applicant's request for renewal of its "E

Number" that identifies its status as a sales tax exempt purchaser of

tangible person property for its use is the issue in this case.  Specifically,

the question for determination is if the applicant organization is



organized and operated so as to meet the requirements for exemption

under the Retailers' Occupation Tax Act (35 ILCS 120/1 et seq.).

After reviewing the complete transcript of record including all

documents admitted therein, I recommend the issue be resolved in favor of

the applicant.

FINDINGS OF FACTFINDINGS OF FACT

1. Applicant received sales tax exemption identification number

XXXXX from the Department in a letter dated January 4, 1991.

(Dept. Ex. No. 1, p. 6)

2. Applicant's request to renew its sales tax exemption number

was denied by the Department in a letter dated December 11,

1995.  (Dept. Ex. No. 1, pp. 3-4)

3. The singular function of applicant is the operation and

maintenance of the PROPERTY (the "PROPERTY"), a recreation

lodge and grounds located on XXXXX.  (Tr. pp. 12, 15-18, 29;

Dept. Ex. No. 1, p. 10)

4. The PROPERTY lodge and its grounds are located on XXXXX

property administered by the Fish and Wildlife Service, United

States Department of the Interior.  (Tr. p. 19; Dept. Ex. No. 1, p.

21)

5. The PROPERTY is visited and used for recreational purposes by

disabled veterans who are convalescent patients at the U. S.

Veterans Administration Hospital and Rehabilitation Nursing

Home in XXXXX.  These visits occur on a regular weekly basis,

except in times of bad weather.  (Tr. pp. 12, 15, 28-29; Dept. Ex.

No. 1, pp. 10, 27, 29-36)



6. Pursuant to authority of applicant's By-laws, the applicant

sometimes permits other organizations to use the PROPERTY

lodge and grounds for recreational therapy, picnics or

meetings.  These user groups include nursing home residents,

boy scouts, church groups, the brownies, veterans and other

organizations.  (Tr. pp. 16, 18-19; Dept. Ex. No. 1, pp. 10, 28, 31-36)

7. The applicant makes no charges for the use of the PROPERTY

facilities by the veterans hospital patients and the other

groups.  (Tr. pp. 23-24)

8. Applicant has never turned down an organization's request

for use of the PROPERTY, according to the best recollection of

its current officers.  (Tr. p. 23)

9. Construction of the PROPERTY facilities were finished in 1950.

The building and outside facilities were designed to allow

both wheel chair and ambulatory patients to move about.  The

majority of funding for the construction project came from

donations.  (Tr. pp. 12, 31; Dept. Ex. No. 1,pp. 24, 27)

10. The majority of current funding for applicant comes from

donations.  (Tr. pp. 12, 14; Dept. Ex. No. 1, p. 17)

CONCLUSIONS OF LAWCONCLUSIONS OF LAW

Section 2 of the Retailers' Occupation Tax Act (35 ILCS 120/2) imposes

a tax upon persons engaged in the business of selling tangible personal

property at retail.  Section 2-5 of the Act provides an exemption for:

(11) "Personal property sold to a . . .corporation, society,
association, foundation, or institution organized and
operated exclusively for charitable . . . purposes. . ."



Pursuant to Illinois case law, an entity can qualify for sales tax

exempt status as a purchaser under the ROT Act if the charitable purpose

of the applicant is represented by actions, consistent with existing law,

undertaken for the benefit of an indefinite number of persons, for the

general welfare, or which in some way reduce the burdens of government.

See Gas Research Institute v. Department of Revenue, 154 Ill.App. 3d 430,

435 (First Dist. 1987), citing Methodist Old Peoples Home v. Korzen, 39 Ill.2d

149, 156-57 (1968).  While the latter case dealt with a property tax

exemption for real estate, its decision established standards also

applicable for analysis when the issue is exemption from sales tax.

Included in these standards for a charitable organization are criteria

that it have no capital, capital stock or shareholders and earn no

profits or dividends, but rather derive its funds mainly from private or

public charity.  Yale Club v. Department of Revenue, 214 Ill.App. 3d 468, 477

(First Dist. 1991)

In the instant case I find applicant's operation and maintenance of

the PROPERTY as a recreational facility for disabled veterans and

nursing home residents to be a charitable activity that benefits the well-

being of society and reduces the burdens of government through providing

amusement and relaxation for senior citizens.  I further find that the

applicant's policy of allowing other organizations to use the property,

without charging fees, to be consistent with charitable standards

established by case law and regulations.

When the Department denied the exemption by letter dated December

11, 1995, it stated the purpose of applicant's organization is for social,

civic, educational and patriotic activites, and that it could not grant a

sales tax exemption to social, civic and patriotic organizations.  (Dept. Ex.



No. 1, pp. 3-4)  The Department was referring to these purposes as they are

stated on applicant's articles of incorporation as these four words

"Social, Civic, educational and patriotic."  (Dept. Ex. No. 1, p. 8)  However,

Article II of applicant's By-laws (Dept. Ex. No. 1, p. 10) expound the

description of applicant's purposes, and this detailed narrative

explanation is consistent with the evidence adduced at hearing.

The Department also noted in its denial letter that some user

groups of the PROPERTY include organizations that themselves are not

sales tax exempt organizations.  While this was acknowledged by

applicant at the hearing, I find the limited use of the grounds by these

groups to be incidental and not constitute a major activity or purpose

that disqualifies applicant from exemption.  86 Admin. Code, Ch. I, Sec.

130.2005(n).

In summary, I find applicant is organized and operated exclusively

for charitable purposes under Section 2-5 of the Retailers' Occupation Tax

Act.

RECOMMENDATIONRECOMMENDATION

Based upon my findings and conclusions as stated above, I recommend

the Department reverse its decision of denial of sales tax exempt status

as a purchaser and award applicant a sales tax exemption identification

number under the Retailers' Occupation Tax Act, the Use Tax Act, the

Service Occupation Tax Act, and the Service Use Tax Act, and any related

applicable local sales taxes.

________________________________
Karl W. Betz, Administrative Law

Judge


